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In response to the Office Action mailed on May 12, 2009, Applicant requests a 
pre-appeal review conference in light of the following remarks. This request is filed 
concurrently with a Notice of Appeal. 
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REMARKS 

Claims 1-22, 24-30 are pending in this application. Claims 1-22, 24-30 stand 
rejected under 35 U.S.C. § 103(a) as being unpatentable over United States Patent No. 
7,136,392 to Wentink (hereinafter "Wentink") in view of United States Patent No. 
7,301,965 to Cimini Jr. et al. (hereinafter "Cimini") and United States Patent No. 
6,577,628 to Hejza (hereinafter "Hejza"). Applicant respectfully submits that the 
rejection is improper. The references, alone, or in combination, fail to teach at least one 
element of the independent claims. 

Claim 1 recites: A method comprising: in response, at least in part, to a request 
for a service from a system, determining a quality of service to assign to an application to 
be executed by the system to provide the service, the quality of service based, at least in 
part, on one or more service characteristics of the application; mapping said one or more 
service characteristics to a class of service database; allocating one or more resources to 
the application, the one or more resources being based, at least in part, on the quality of 
service and a media access control service data unit (MSDU) size; determining a size of 
packets to be used for transmitting data associated with the service based on said quality 
of service; and servicing the application in a bearer plane. 

Specifically, the references, alone or in combination, fail to teach or fairly 
suggest, at least, servicing the application in a bearer plane. Servicing an application in a 
bearer plane may include, for example, assigning a QoS to an application, or allocating 
resources independently of signal processing and call control, in the same plane as data 
transmission. See, Specification, paragraph 0032. Wentink is relied on to teach this 
element of claim 1 . 

The Action asserts that Wentink teaches servicing an application in a bearer plan, 
allegedly because Wentink teaches nodes that communicate via a single shared 
communication channel, where content is transferred via the channel and QoS policies 
are set via QoS Parameter Set elements that are transmitted via beacon frames. However, 
Wentink does not teach servicing an application in a bearer plane. 
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Instead, Wentink teaches servicing an application in a control plane. Wentink 
accepts QoS parameters from a user via an interface to a media control module. Wentink, 
col. 5, lines 43, 60. The QoS parameters are directed to an NDIS driver, which also 
interfaces with the media control module. Wentink, col. 5, lines 41-42, 61. Then, data 
message units are tagged to distinguish QoS from non-QoS sessions within the NDIS 
driver, and the tagged message units are transferred to the media control module. 
Wentink, col. 5, line 65 to col. 6, line 2. 

Further, the QoS Parameter Set element cited in the Action is used to provide 
information needed by the stations for proper operation of the QoS facility during each 
contention period, including window values, transmission opportunites, and interframe 
space intervals. Wentink, col. 8, lines 16-20. That the QoS Parameter Set elements are 
transmitted to access points via beacon frames is irrelevant to servicing an application at 
the bearer plane. Wentink performs application servicing at the control plane level. 

Therefore, Wentink fails to teach or suggest at least this element of claim 1. 
Cimini and Hejza, alone or in combination with Wentink, fail to overcome the 
deficiencies of Wentink. 

Because the references, alone or in combination, fail to teach or fairly suggest, at 
least, servicing the application in a bearer plane, the Action fails to establish a prima facie 
case of obviousness regarding claim 1. Reconsideration and withdrawal of the rejection 
is respectfully requested. 

Independent claims 10, 17, and 24 recite similar elements as those discussed 
above regarding claim 1 and are allowable for at least the reasons provided for claim 1. 

Claims 2-9, 11-16, 18-22, and 25-30 depend from allowable independent claims, 
and are allowable at least for being dependent from allowable claims. 
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Conclusion 

It is believed that claims 1-22, 24-30 are in allowable form. Accordingly, a 
timely Notice of Allowance to this effect is earnestly solicited. 

Applicant does not otherwise concede, however, the correctness of the rejection 
set forth in the Office Action with respect to any of the features of the independent claims 
and dependent claims. Accordingly, Applicant hereby reserves the right to make 
additional arguments as may be necessary to further distinguish the claims from the cited 
reference, based on additional features contained in the independent claims or dependent 
claims that were not discussed above. A detailed discussion of these differences is 
believed to be unnecessary at this time in view of the basic differences in the independent 
claims pointed out above. 

The Examiner is invited to contact the undersigned at 724-933-9344 to discuss 
any matter concerning this application. 

The Office is hereby authorized to charge any additional fees or credit any 
overpayments under 37 C.F.R. § 1.16 or § 1.17 to deposit account 50-4238. 



Respectfully submitted, 
KACVINSKY LLC 
/Caroline J. Swindell/ 



Caroline J. Swindell, Reg. No. 56,784 
Under 37 CFR 1.34(a) 

Dated: August 12, 2009 

KACVINSKY LLC 
C/O Intellevate 
P.O. Box 52050 
Minneapolis, MN 55402 
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